Yellow Pages

Transsexual Challenge

By Paul Schindler
T he refusal by Bell Atlantic Yellow

Pages to run a advertisement for

Platinum Class She Male Escorts
began as four months of haggling over the
wording of a quarter page ad between a
company sales agent and a 37-year-old
preoperative transsexual gay man who
owns a small Manhattan business. In the
past ten days, however, the dispute has
blossomed into something of a legal David
versus Goliath that must have at least
some executives at the telephone giant
scratching their heads about a controver-
sy that seems to have appeared out of
nowhere.

The case now before Judge Louis B.
York of the State Supreme Court in Man-
hattan holds out the prospect of address-
ing two significant legal issues: whether
transsexuals enjoy protection against dis-
crimination under the city’s Human
Rights Law and whether the Yellow
Pages, like public transport, restaurants,
and hotels, are “public accommodations”
subject to greater scrutiny than they
might ordinarily be as private enterpris-
es.

Both of these propositions face stifl
challenges in the legal arguments put
forth by Bell Atlantic in this case, and it is
not clear whether either of them will be
directly addressed in resolving it. One im-
pact of the legal maneuvering, however,
has been immediate and profound. Since
March 15 for a period that will last until
at least April 5, Bell Adantic has been re-
strained from going forward with the
printing of its 2000 Manhattan Yellow
Pages, alrcady overdue at the printer.

The case began humbly enough last
year with a simple, onc-line name and
phone number listing, costing $50, that
Simone Peterson placed in the Manhattan
and Bronx Yellow Pages. Peterson, who in
court papers is identified as he, but in
conversation describes herself as she,
now has an escort business that employ-
ces five other people. Last November,
with the help of an investor, Peterson
began inquiring into the possibility of pur-
chasing a quarter page ad in new cdition
of the Manhattan book due to be printed
this March. The total cost of the ad was
$15,000, payable upfront.

The ad that Peterson proposed was
built around the business’ identity as Plat-
inum Class She Male Iiscorts. As Pelerson
is quick to note, nothing in the original
language she contemplaled could be con-
strued as “lascivious.” Peterson said she
had been aware of cscorl ads in the Yel-
low Pages featuring transsexuals for at
least the past four years. (Indeed, Bell At-
lantic does not dispute the fact that in
past years the book did accept advertising
for transsexual escort services.)

Despite this history, Peterson was told
from the outset of her discussions with
Bell Atlantic beginning in November that
her proposed language was not accepl-
able, due to requirements of the compa-
ny’s “cthics committee.” According to her
sworn aflidavit, when Peterson pressed
her sales rep to explain the reason her ad
had been rejected, she was told it was

considered “offensive.” As she began to
suggest alternative wordings, Peterson
realized that all language referring to her
self and her staff as transsexuals faced
veto by Bell Atlantic.

After several weeks of negotiations, the
Bell Atlantic sales rep offered Peterson a
list of terms acceptable for use in the es-
cort category. The list was varied, and in-
cluded several that specifically suggested
a “queer” orientation - including gay, les-
bian, homosexual, bisexual, alternative
lifestyle, and exotic. However, the list con-
tained no term - whether clinical, vernac-
ular, or otherwise - that suggested trans-
sexual, transgendered, or transvestite
expericnce.

Peterson’s next tack was to use the “ap-
proved” list of "
words in a man-
ner artful enough
to get her mes-
sage across. One
solution she of-
fered was: “Alten-
tion: Heterosexu-
al Gentleman
secking the com-
panionship of
100%  feminine
looking  people
who are really
men.” This, too,

was rejecled.
Even though the
words, or con-
tents, were ac-

ceptable, the con-
text was not.

The best offer
Peterson received
from her
rep was
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lendy, Shanahan says he was convinced
that there was a strong case to be made
against Bell Atlantic.

Shanahan’s original court filing, com-
pleted March 6, alleged that Bell Atlantic
acted arbitrarily in denying ad space to
Peterson in a discriminatory fashion
based on sexual orientation. The lawsuit,
which originally did not scek damages,
aimed to prevent the company from act-
ing similarly in the future.

When Bell Atlantic learned of the suit,
it made an unsuccessful attempt at com-
promise, offering to allow Peterson to de-
scribe herself as a female impersonator.
Never that upbeat about that wording so-
lution in the first place and newly confi-
dent because of her legal team, Peterson
rejected the offer.
4 Initsresponse to

the filing, Bell At-

lantic challenged
‘| the plaintiff on the
issues of arbitrary
discrimination
and on the applic-
ability of the city’s
Human Rights
2 Law, upon which
Petlerson’s  filing
relied. The com-
pany argued that
4 it had adopted a
new  policy on
words allowed in
its escort scetion
] during the past
year that it was
applying uniform-
4 ly, and added that
i) the changes
specifically  al-
lowed for gay-re-

York Queens,” a
term she explains
she rejected be-
cause she is neither from that borough
nor a member of royalty.

After close questioning of her sales rep,
Peterson surmised that the policy direc-
tives regarding transsexuals were coming
from Denise Melendy, a Bell Atlantic ex-
ecutive located in Massachusetts. After
some skilled sleuthing, Peterson located
Melendy's phone number and called to
pursue the matter further.

Melendy reiterated the policy that Pe-
lerson’s sales rep had explained, using
terms including “offensive,” “not appro-
priate,” and “not considered proper,” ac-
cording to a transcript of the conversation
made available to LGNY by Peterson’s at-
torney.-

After the conversation with Melendy,
Peterson says she became convinced that
she was dealing with anti-transsexual
discrimination, a possibility that appar-
ently had not earlier occurred to her. In
consultation with Allen Roskoff, a long-
time gay activist who does community
outreach in Public Advocate Mark Green's
office, Peterson contacted Thomas D.
Shanahan, an attorney who specializes in
sexual orientation discrimination for the
midtown firm of Tratner and Malloy. Aller
speaking with Peterson and rcading the
transcript of her conversation with Me-

Simone Peterson discusses her newfound legal ac-
tivism with attorney Thomas Shanahan.

lated advertising.
Bell Atlantic also
claimed that its
policies did not fall under the purview of
the city’s ordinance because it was a “pri-
vate enterprise” and not a “public accom-
modation.”

Shanahan challenged the argument
that the Yellow Pages are not a public ac-
commodaion, and that the new policy on
its face was discriminatory toward trans-
gender people, which he argues is impor-
missible under the city’s statue. '

Shanahan’s arguments, il successful,
would break new ground on several
(ronts. IYirst, among transsexual activists,
there is a widespread beliel that the
ITuman Rights Law in its current form is
not sufliciently broad to provide protec-
tions. In fact, in just the past month, ac-
tivists from the New York Association for
Gender Rights Advocacy standing beside
City Council allies announced an effort to
amend the law to add “gender identity
and expression” as protected classes.

Shanahan is familiar with this legisla-
tive effort, but argues that the effort is de-
signed to “clear up ambiguity, not add a
new category.” Peterson’s attorney points
to cases where transscxuals have re-
ceived protections from discrimination,
but the specific examples cited were
based on findings of gender-based, rather
than orientation-related, discrimination.

photo lgny
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Despite the breadth of Peterson’s legal
claims, Shanahan achieved early encour-
agement in the Court. On March 15, York
restrained Bell Atlantic indefinitely from
go to press, pending a written ruling. The
decision must have been a shock to the
company, since its “drop-deadline” for ad
copy was March 17, and it was eager to
move loward production.

The Judge's order prompted another
move for comg omise on the company’s
part. By the 172, it was willing to run Pe-
terson’s ad as originally proposed. Attor-
neys for Bell Atlantic argued that the pro-
posed settlement rendered Peterson's
lawsuit moot and filed a motion for an
order to show cause forcing the plaintiff
to explain why the case should not be
dropped.

Shanahan says he is convinced that
Bell Atlantic moved to settle out of fear
that it would lose on the public accommo-
dations question, a precedent that would
have a permanent impact on its business
operations. In response to the company’s
motion, Shanahan amended the plaintiff's
suit, asking for $5 million in punitive
damages, $2.5 million in compensatory
damages, legal fees and expenses, and
the appointment of a monitor to address
corporate discrimination issues.

On March 21, Judge York acted to keep
the legal battle alive, at least for a few
more weeks. He will entertain the compa-
ny’s motion for dismissal of the case, but
only on April 5, until which time Bell At-
lantic remains constrained {rom printing
the Yellow Pages.

Not surprisingly, Bell Atlantic has had
little to say publicly about the case. When
contacled by LGNY, spokesperson Phil
Santoro initially denied that words such
as transsexual were forbidden in the Yel-
low Pages escort section. Asked about the
transcript of Peterson’s conversation with
Melendy, in which the Bell Atlantic official
allegedly responded negatively o a laun-
dry list of transsexual-related terms, San-
toro said he needed to consult the trial
record. When he next spoke to LGNY,
Santoro said that company policy bars
public comment about pending litigation.
He insisted though that Bell Atlantic con-
tinues to view Peterson’s challenge as
mool in light of the company’s offer to run
her original ad.

Santoro also said flatly that the compa-
ny does not discriminate against trans-
sexuals, and that in fact is a big support-
er of gay lesbian, bisexual, and
transgender rights both internally and in
its civic activities. Bell Atlantic has been a
major corporate sponsor of the Heritage
of Pride activities held cach June in New
York. The company was also cited last
year in a nationwide survey of the top
gay-friendly corporations.

The next move will come in Judge
York’s courtroom April 5. Only then will
there be a clear indication of how seri-
ously the court will enterlain Peterson’s
bold legal assertions. The strategy is am-
bitious, perhaps cven high-flying, but
then so too are most approaches that cs-
tablish new precedent.

In the meanwhile, make sure you hang
on to those '99 Yellow Pages.
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