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Order, Family Court, New York County (Arlene D, Goldberg,
J.), entered June 29, 2004, which, in an “expanded"
determination, inter alia, grdnted the father’'s petition for
custody of the subject children on the conditien that he reside
within 40 miles of the New York metropolitan area where
respordent mother resides, unanimously modified, on the law and
the facts, the father’s petition for custody denied and cusgtedy

restored to the mothex, the order affirmed insofar ag it directed
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the mother not to make any negative comments to the children
about the father or the custody award and further directed the
mother not to permit Pam S. to have any contact with the
children, without costs or disbursementé, and the matter remanded
to Family Court for further proceedings pursuant =o Family Court
Act § €656. Appeal from order, same court and Judge, entered May
22, 2004, which, inter alia, awarded custody to petitionér
father, unanimously dismissed, without costs or dispbursements, as
superseded by the appeal from the order entered June 23, 2004.
Appeal from orxder, same court and Judge, entered May 22, 2004,
which, inter alia, denied respondent mother’s motion to reopen
the fact-finding hearing on the ground of newly discovered
evidence, unanimously dismissed, without costs or disbursements,
as academic. Appeal from order, same COurt and Judge, entered
July 1, 2004, which, inter alia, ordered that respondent mother
have 24-hour supervised visitation, unanimougly digmissed,
without costs or disbursements, as academic. Appeal from order,
same court and Judge, entered June 4, 2004, directing that
respondent mother héve menitored telephone calls with the
children which neither party shall tape, unanimously dismigsed,

without costs or disbursements, as abandoned.
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caxe and Sullivan, JJ. concur in a memorandum
by sullivan, J. as follows:

SULLIVAN, J. (concuxring)

This is an appeal from a Family Court order transferring
cugtody of four-year-old twin girls, born out of wedlock, who
had resided with their mother from birth, to the father on the
basis of a finding, after an evidentiary hearing, that the mother
had coached the children to make false accusations oI sexual
abuse against the father and was thereby undermining his
relationship with them. The evidence adduced at the hearing,
which spanned 14 days and encompassed the testimony of 32
witnesaes and 52 exhibits, is aummarized as follows.

In 1998, petitioner John A. (the father), 48 years of age at
the time, married and the father of four adult children, became
romantically involved with respondent Rridget M. (the wmother), a
12-year-old actress/model, reeiding in Manhattan, whom he met on
one of his business trips to New york. An executive of a
corporation based in St. Louis, Missouri, the fathex hasg
residences in Manhattan and St. Louis, as well as the marital
home, which he shares with his wife, in Malibu, California.

in early 1999, the mother digcovered that she was pregnant.
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The father’s wife learned of the affair and of the mother’s
pregnancy in April of the same year and filed for divorce in
california. It should be noted that while the California divorce
petition has not been pursued, it has never been withdrawn.
According to the mother, the father and his wife telephoned her
on several occasions, urging her to abort the pregnancy and
offering her money to do so. On September 8, 1999, the mother
gave birth to twin daughters, Scarlett and Amber.

while the mother testified that the father was excited about
the prospect of gtarting a family with hex and that he intended
to leave his wife, the father denied ever expreasing such an
intention. And, although the‘mother_testified that she wanted to
marry the father; it is undiéputed that she had been carrying on
a simultaneous sexual relationghip with another maﬁ, to whom ghe
was engaged at the time of the hearing. Although the father
refused to sign an acknowledgment of paternity at the hogpital,
he was listed as the father on the children’s birth certificates.
DNA testing performed shortly thereafter confirmed his paternity.

Although, as noted, the tesgtimony was conflicting as to the
£ather’s intentions, Family Court, relying on the testimony of
the mother’'s therapist, which it found credible, rejected his
vprotestations that he did nething to give the mother cause to
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believe that he would leave his wife and puild a life with [her]
and the twins.” At an October 20G0 session that the father
attended, he indicated to the therapist that he planned to
divorce his wife and have the mother and the twins move with him
to St. Louis.

the father’s wife testified that after the events of
September 11, 2001, she and the father decided to remain
together. Notwithetanding, the father continued his relationship
with the mother, wglthough the testimony indicates that there was
s marked deterioration . . . after the father failed tc divorce
his wife by the fall of.2001.” According to the father, from
September 1999 through October 2002, he made more than 70 trips
to New York, usually for buginess purposes, gtaying with the
mother and the children 90% of the time. During thsase visits, he
would parent the children, play with them, read to them and take
them out. He also provided monthly financial support. He
restified that the mother gometimes evinced jealousy, complaining
that he was not paying sufficient attention to her., The mother,
on the other hand, testified that the father visited with the
children only when it was convenient during his vigits to New
York and that it is she who raised, nurtured and caraed for them
since their birth. While the father continued to live in
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California and Miseouri, she mot only provided the twins’ day-to-
day care but made all the decisions regqarding their emotional,
physical, educational and religious development.

on September 30, 2002, after the parties’ relationship had
ended, the father filed a Family Court petition for an order of
filiation, even though his paternity had been established at
birth. The mother contested the petition and, gquestioning the
reliability of the DNA test arranged by the father after the
births, demanded that another DNA test be performed. The effect
of thre mother’s actions was to leave the father, pending receipt
of the results, without any legal right to see the children.
Vigitation was arranged only with the mother’s permission.

On February 4, 2003, upon receipt of positive DNA results,
the father filed a petition in Family Court for visitaticn. The
mother reguested that any visitation be supervised because, since
their infancy, the father had been acting in a sexually
inappropriate manner with the children, playing with them
roughly, exposing his genitalia to them and making lewd commentg
to her about their genitalia. On the bagis of these allegations,
the ccurt, pending investigation, ordered supervised vigitation.
The parties stipulated that Linds Ehrenfreund, a social workex,
would aét as supervizor and, on April.l4, 2003, the court
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appecinted Stephen Bates Billick, M.D., qualified as an expert in
psychiatry, forensic child psychiatry and child sexual abuse, as
the neutral forensgic evaluator.

Between March 2003 and the commencement of the hearing on
November 3, 2003, the father’s visitation was supervisged by three
different social workers, Ehrenfreund for visits con Mazch 23,
April 19 and Apxril 20 and Jewel Roberts for all visits beginning
May 18, except for those on June 15, September 13 and 14 and
Octeber 11 and 12, when social worker Traci Shinabarger
supervised visitation. The mother claimed that the father had
molested Scarlett in the bathroom of his apartment either on
april 19 or April 20, while Ehrenfreund was supervising
vieitation. She also claimed that the father had molested Amber
during Roberts‘s watch, on & July 12 wvisit to Central Park, whern
he had taken Amber to the bathroom.

The mother testified that after the twins returned home from
the April 20 visit, Scarlett calied out to Pam S., & family
friend/nanny, that she needed help and asked her to wipe her like
pDaddy did without using toilet papexr. When instructed to tell
ner mother, Scarlett told the mother that “Daddy touched my

 peepee and he didn’t use toilet paper.” Pam 5. called the State
Central Agency to report that both children had been touched; the
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Administration for Children’s Services (aC8) was also notified
and criminal investigatioms ensued. On May 14, 2003, at the
mother’s request, Family Court appointed Roberts to replace
Ehrenfreund.

According te the mother, the twins had told her that Roberts
was absent for periods during the vieits she supervised,
prompting the mother to hire a private investigator to follow and
videotape the visitation. The mother testified that after the
July 12, 2003 visit to an amusement park, BAmber told her that the
father had “touched hexr peepee in the bathroom.” According Lo
rhe mother, Scarlett told her that the father was in the bathroom
with Amber “for a long tiwe,” while she wag outsilde holding his
wife’s hand. According te the private investigator, Roberts
could not see the bathroom from where she was sitting. OvVer the
next few days, Amber began complaining about irritation in her |
vaginal area, which, on examination, was red and inflamed. The
mother took both children to the Cornell Medical Center emergency
room, where they were diagnosed with vaginitis, and, on referral,
to a doctor at Cormell the next day. Based on this diagnosis and
Amber’s account of the bathroom incident, the mother moved TO
suspend the fathex’s vigitation pending an investigation. In
turn, the father moved to amend his visitaﬁion petition to one
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seeking custody. The court granted the motion to amend but did
not suspend visitation.

Aside from his own testimony and that of his wife, the
father’s case consigted of the testimony of hig four adult
children attesting to his uniformly appropriate behavior towards
rhem, the social workers who had supervisged his visitation, as
well as the ACS Child Protective specialist whe investigated the
complaint and found it wunfounded” and, most notably, the report
and teetimony of Dr. Billick. Distilled to its essence, the
father’'s case was that: the sexual abuse allegationg were
unfounded; respondent nad eoached the children to make false

 atatements about their father; the charges were either made
maliciously to frustrate visitation or were the product of the
mother’s delusional thinking; the mother’s inability or
unwillingness to foster the father’s relationship with the
children made her unfit to be the custodial parent; zhe wasg
incapable of placing the needs of the children above her own; the
father would be the better custodial parent and, although the
children would experience significant stress and anguish as a
result of any change in custody, in the final analysis, they
would benefit from such a change.

The mother called four expert witnesses, including Dr. Celia
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iumenthal, a c¢hild pesychiatrist who had five therapy sessions
with the children at the time of the alleged abuse and found the
complaints of sexual abuse to be reliable and the therapist to
whom the father expressed hig intention to leave hig wife for the
mother and the twins. The mother also called an investigator in
the Police Department’s Manhattan special victims unit assigned
to investigate the criminal allegations of sexual abuse, who
testified that she was unable to determine whether the charges
were true and that the invéstigation remained open. Dr.
plumenthal further testified that the trauma and psychological
damage that the children would suffer from a change of custody
would be long term because of their age and the strong bond they
had developed with their mother. Tae mother also called numerous
character witnesses, including the director of the nursery school
attended by the twins since September of 2002, who teatified that
the mother’s relationship with them was “warm, loving, carindg,
very appropriate.” She found the children’s development to be
“wery appropriate(,] [nlormal, no igsues.”

The ccsence of the mother’s evidence was that: she and the
children were strongly bonded; she is an excellent parent who
pute the children’s needs ahead of her own; she did mot interfere
with the father’s ~elationship with the children and has the
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capacity, as the custodial parent, to facilitate his relationship
with them; and she.is not delusional and did not make up the
abuse allegations. She argued that even if the allegations were
contrived, the appropriate remedy is not the loss of custody of
the children but, rather, treatment and that it would be
extremely detrimental to the children to remove them from the
parent who had been, since birth, their primary caretaker. A
major thrust of the wmother’s case was addressed to discrediting
Dr. Billick's report and testimony recommending a change in
custody.

The Law Guardian presented a case in support of the father
congisting of the testimony of Lisa Lubell, a certified social
worker from Lawyers for Childrem, who was gualified as an sxpert
with a specialty in child sexual abuse. Lubell expressed the
cpinion “with a high degree of certainty [that] these children
were not sexually abused by their father” and recommended that it
was in the best interest of the children that custody be awarded
to the father in New York with liberal visitation to the mother.
Julie Dowling, alsoc qualified as aﬁ expert in social work and

- employed by Lawyers Ior Children, concurred in Lubell’s opinion.

At the conclusion of the Law Cuardian’s case, the father and

his wife were recalled to testify tkat if the father were granﬁed
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custody they would relocate to New York City. Thereafter, on
April 27, 2004, the mother gought to reopen the hearing to
present newly discovered evidence that, during the hearing, the
father was involved in an affair with another woman. Although
supported by an affidavit from the woman’'s former husband, the
motion was denied.

In a May 21, 2004 original decigion supplemented by a June
28, 2004 expanded decision, Family Court awarded custody ©f the
twing to the father, conditicned on nis living within 40 miles of
the New York City metropolitan area, with supervised visitation
to the mother, who was directed not te permit any contact between
pam 8. and the children. Transfer of custody was deferred until
June 1,.2004, the completion oL the school year. In reaching its
decigion, Family Ceourt relied primarily on the testimony of Dr.
Billick, Lisa Lubell and Julie Dowling, all of whom recommended
rhat the father be awarded custody. The court found that the
teatimony and recommendations of the mother’s experts were “of
l1ittle probative value” since none of them performed forensic
evaluations of the father and mother or of the children.

“he court supported its factual findings by application of
the legal principle that a custodial parent’s willful deprivation
of the non-custodial parent’s visitation rights constitutes “an
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act =zo inconsistent with the best interests of the children as
to, per ee, raise a strong probability that the [parent] is unfit
to act as a custodial parent,” quoting Entwiatle v Entwistle (61
AD2d 38090, 384;385 [1978], appeal dismissed 44 NY2d 851 [1978]1).
It relied on Matter of Karen B. v Clyde M. (151 Misc 2d 754
(19911, affd sub nom. Matter of Karen PP. v Clyde QQ., 197 AD2d
753 [1993]), for the propoazition that two instances of false
accusations will justify a change in custody. The court further
found that the father was an experienced and caring parent, loved
by the twins, and that he would be capable of fostering a
relationship with their mother, while ghe was incapable of
reciprocating. While the father’s extramarital affairs impact on
his ability to be a good husband, the court held, they do not
affect his ability to be a proper custodial parent. The orders
entered on both of these decisions are before us on appeal as is
the order denying the motion to reopen the hearing to congider
newly discovered evidence. I would modify and deny the father’s
petition for custody.

Degpite disagreement with its ruling on cugtody, I
acknowledge that Family Court correctly found that the sexual
abuse allegatiohs were false and that the childrem had been
coached, a determination that turned, in large part, on the
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court’s obgervation of demeanor and its assessment of the
eredibility of the witnesses and the character, temperament and
sincerity of the parties involved (gee Eschbach v Eschbach, 56
NYzd 167, 173-174 [1982]; Fanelli v Fanelli, 215 AD2d 718, 719
[1995]) . That finding, however, does not lead inexcrably to the
conclusion that custody should be awarded to the father. The
custody determination turned largely on the testimony and report
of Dr. Billick, the neutral forensic evaluator and only witnesgs
at tﬂe hearing to advocate relocation of the children to
California, a recommendation, ultimately rejected by the court,
that borders on the punitive.

Notwithstanding Dr. Billick’s conclusion that the mother had
engaged in conduct undermining the father’s relationship with the
children, he found nonetheless that: the children functioned at
an appropriate level; Amber had a positive relationship with the
father; the children want to see the father, enjoy being with
him, and are comfortable with hiwm; they have a warm attachment to
the father and showed no adverse behavior towards him and even
have affection and fondness for the father’s wife. Thus, despite
the finding that the mother was attempting to undermine the
relationship between the father and the children, the
relationship was, in fact, a healthy one, one that even yielded
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affection and fondness between the children and the father’s
wife.

Moreover, Dr. Billick also found that the mother is a “good
enouch mother” who demonstrates general day-to-day competency in
that regard. Ms. English, the director of the nursery school
attended by the children, found the mother’s relationship with
the children to be “warm, loving, caring and very appropriate.”
She described the children as respectful to teachers, happy, able
o relate well to the other children and having good social
skills.

Thus, the hearing testimony establighed that the father had
a good relatioﬁship with the children, unimpaired by the mother,
that he vigited with them prior to and throughcut the proceeding
and enjoved daily telephone calls with them while they were in
the mother’s custody, and that the mother was a good wother, a
fact tellingly demonstrated by the children’s social skills and
development. In such circumstances, it was not in the children’s
best interest to award the father custody and to subject them TO
the trauma of being separated from their primary caretaker gincsa
birth and removal from the only home they have ever known. The
appropriate response to the wmother’s unacceptable conduct, that
is, using the children as pawns in her battle with the father is,
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as Dr. Blumenthal opined, not removal from the mother’s custody,
hut treatment of her condition.

In that regard, Family court Act § 656 provides for the
imposition of an oxder of probation with mandatory participation
in programs of treatment, counseling and rehabilitation for her
problem (see Matter of Mbngiardo‘v.Mbngiardo, 222 AD24 741
[1996]; see alsgo Matter of Lamirande v Lamirande, 251 AD2d 1071
[1998], lv denied 92 NY2d 809 [1998]). The matter, after
restoration of custody to the mother, should be remanded to
Family Court to fashion the appropriate remedy.

Under the foregoing analysis, the appeal from the denial of
the mother’s meotion to reopen the hearing to consider newly
digcovered evidence demongcrating that the father had engaged in
another affair during the hearing is academic. It should ke
noted, however, that the proffered evidence, 1f credible, bore on
the father's claims that he and his wife had decided to stay
together and were relocating toc New York, a subject he
introduced. Indeed, the record is bare, other rhan the testimony
as to the intention to relocate in New York, as to who will care
for the children while the father travels on business. The
facile c¢laim, on oral argument, that the father will parent the
children “24/7" rings hollow.

27
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Finally, it seems apparent, in reviewing this record, that
the ultimate decision as to the key issue in this case, il.e.,
whether to award custody to the father because of the mother’'s
attempts to undermine his relationship with the children, was
made on the basis of the experts’ testimeny. Courts should be
ever mindful that, while the forensic expert may offer guidance
and inform, the ultimate determination on any such issue is a
judicial function, not one for the expert.

In thig regard, it should be noted that there is an ongoing
debate in both the legal community ard the mental health
profession as to the implications of expert peychological opinion
in custody litigation, especially when the opinion is &
conclusion as to the ultimate determination as to where to award
custcdy so as to sgerve the child’s best interest {(Tippins,
Matrimonial Practice, Custody Evaluations -~ Part IX: Babies,
Bathwater and “Daubert,” NYILJ, November 5, 2004, at 3; see also
Tippins, Matrimonial Practice, Custody Evaluations - Part X:

spaubert” and Its Progeny Parsed, NYLJ, January 7, 2005, at 3;
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Caher, Experts Challenge Family Court‘s “Rest Interests of Child”
Standard, NYLJ, February 22, 2005, at 1).' Indeed, "the American
Psychological Agsgociation . . . Guidelines for Child Custody
Evaluations expressly note [that] ‘the [mental health] profegsion
has not reached consensus about whether psychologistg ought to
make recommendationg about the final custody determination to the
courts’" (Tippins, Matrimonial Practice, Cugstody Evaluations -
Part IX: Babieg, Bathwater and “Daubert,” NYLJ, November 5,

2004, at 3).

Tom, J.P. and Friedman, J. concur in a
separate memorandum by Friedman, J. as
follows:
FRIEDMAN, J. (concurring)
Under the particular circumstances of thig troubling case,
we agree that custedy of the twin girls should be returned to
their mother, notwithstanding certain well-supported fact-

findings by Family Court that would, in most cases (although not

as a per se rule), warrant an affirmance of the order awarding

‘Chief Judge Judith S. Kaye has created a Matriwmonial
Commigsion to examine “evexry facet of the divorce process,”
including the roles of forenzic experts and law guardians (see
NYLJ, June 2, 2004, News in Brief, p.1}.
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custody to the father. Notwithstanding our concurrence in the
return of custedy to the mother, it seems to us that the ultimate
legal issue of which parent should have cuastody is very close,
while the central factual issue in this case -- whether the
mother coached the children to maks false allegations of abuge
against the father -- is not c¢lose at all. In these respects,
our view of the case differs from that of Justice Saxe, in
particular, and also from that of Justice Sullivan.

The unmarried mother, who resides in New York City, had
custody of the twins from their birth in September 1999 until
June 2004, when the father -- the husband of another woman, and
up to then primarily a resident of California and Missouri -
took custody of the girls pursuant to the orders now under
review. Although it is essentially undisputed that the mother is
a fit parent in other respects, Family Court determined to grant
custody to the fathexr, conditioned on his moving to the New York
City area, based largely on the finding -- for which there is
ample support in the record -- that the mother coached the girls
to make false accusations that their father sexually abused themn.
The Law Guardian and the neutral expert witnegsges who testified
in this case -- the psychiatrist appointed by the court as the
independent forensic evaluator, two certified social workers

30

ST/7@ 359d 150dHH0AMTN PELSLLSETET cr:pl 568 /64/P8



retained by the Law Guardian, and two social workers who
supervised the father’s visitations during the pendency cf the
proceedings -- all take thke view rhat the accusations are false,
and that the children were coached to make them. Even the expert
witnesges called by the mother seem to have recognized that the
accusations were made in a manner congistent with ¢oaching.

Apart from the opiniong of the Law Guardian and the neutral
experts, the accusaticons =-- that the father twice touched a child
(a different twin on each occaszion) inappropriately, each time
during a superviged vigitation -- are, as even the mother‘g
psychiatric expert witness zeems to have recognized, difficult to
believe, We note that the father, a guccessful middle-aged
businessman, has no pricr history of inappropriate conduct with
children, including the four children from hig marriage (who are
now adults) and his grandchildren.

Certainly, the record fully supports Family Court’s
determination that the mexual abuse accusations against the
father are uniounded, and, unlike Justice Saxe, we reach this
conclusion without hegitation. Family Court made that

determination after hearing the live testimony of all the

witnesses -- not only the experts, but also, most pertinently,
the mother and father themselves -- and based on a thorough,
31
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reagsoned analysis of all the evidence before it. Plainly, Family
Court was best situated to assess both the witnesges’ credibility
and the parties’ respective personalitiesg, characters and
temperaments (see Victor L. v Darlene L., 251 AD2d4 178 ([1%98}, Iv
denied 92 NY2d 816 {1998]). It is clear from reading Family
Court’s 36-page decision that the court reached its conclusions
after a painstaking consideration of the testimony of all the
witnesseg, and on its independent assessment of the credibility
and character of each party. The court did not simply
rubberstamp the conclusions of any expert witness, neutral or
otherwise. Any suggestion that the court relinquished its role
ag judge of the children’s best interestes to one of the experts
.is not supported by the record.

We have previously recognized that a parent’s programming an
impregeionable child to make unfounded accusations of sexual
abuse against the other parent is “inconsistent with the bheat
interests of the child” (David K. v Iris K., 276 AD2d 421, 422
[2000]; see also Young v Young, 212 AD2d 114, 118 [1995]; Matter
of Karen PP. v Clyde QQ., 197 AD2d 753, 754 [19%3], affg Matter
of Karen B. v Clyde M., 151 Misc 2d 794 [1991]). Indeed, any
conduct by a parent that wrongfully interferes with the child’s
relationship with the other parent raises a serious guestion as
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to the offending parent’s fitness (see Victor L. v Darlene L.,
251 AD2d at 179; Entwistle v Entwistle, 61 AD2d 380, 384-385
[1978], appeal dismigsed 44 NY2d 851 [1978]). While these
principles certainly provide guidance, child custody disputes, by
their very nature, must be analyzed on a case-by-case basis. We
do not suggest that there is any per se rule requiring transfer
of custody from the interfering parent to the other parent, or
even that the interference, once terminated, gives rise to a
rebuttable presumption in favor of a change of custody.
Obviously, each case must be declded on the basis of 1its
particular facts.
Taking . into account all of the particular facts of this

s ecase, and notwithstanding the false accusations against the
f;ther, we ultimately cannot conclude that it was in the beat
interests of these very young girls to remove them from the
custody cf their mother, with whom they had lived -- and, for the
mogt part, thrived -- for their entire lives. Ag Family Court
recognizaed in conditioning the award of custody to the father on
kis relocating to- the New York City area, there is no
justification on this record for abrogating the mother’s role in
the childxen’s livesf whichh, as a practical matter, would have
been the result of allowing the father to move the children to
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california, as he proposed. While the father and his wife
tegtified to their willingness to make their primary residence in
this area, it is clear from the record that the father is a man
who travels frequently on businese. That his business interests
are based in distant states means that a move to New York would
only increase the already large proportion of his tiwme spent away
from home. Thusg, to award custody Lo the father would mean that
the children would be raised by their stepmother (the father’s
wife) or by paid caregivers. While such individuals may be able
to provide adeguate care, the children are entitled TO be ralsed
by a parent. In the face of these complex familial
circumstances, the better exercise of judicial discretion is to
keep these young twin girls with their mother.

As for the mother, the reccord shows that her having custody
of che children through the time of Family Court’s decision did
not prevent the children fron enjoying aloving relationship with
the father during his visitation with them within that pericd,
Tndeed, on appeal, the mother relies on this as a point in her
favor. The mother also points out that, since July 2003, the
children have not been induced té make any further unfounded
accusatione against their father. 1In addition, the record shows
that an adult who had access to the children while they lived
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with the mother may have had a major role in planting the false
accusations in the children’s minds. We note that this Court, in
its disposition of the appea’, is not disturbing Family Court's
direction that the mother not permit that adult to have any
further contact with the children.

Although we join in the decision to resiore custody to the
mother, we disagree with the cast Justice Saxe places on her past
misconduct. It is psychologically abusive for a parent to plant
in the mind of a three- or four-year-old child the false notion
that the other parent is sexually abusing the child. The record
in this case shows that, fortunately, the mother has desisted
from misconduct of this kind for a gubgtantial period of time.
Thus, we have reason to expect that such misconduct will not be
repeated in the future.

To sum up, we believe that, under the totality of the
circumstances, custody should be returned to the mother under the
conditions indicated. The mother should realize, however, that
the custody issue may be revisited if she again seekxs to
interfere with the father’s zelationship with the children (see
Victor L. v Darlene L., 251 AD2d at 2179). While we recognize
that Family Court’s action imposed great distress on the mothex,
it bears noting that this predicament is one the mother brought
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on herself by seeking to alienate the children from their father.
Tt ig in the mother's power to maintain custody by refraining
from further abuse of her power as the custodial parent.

Saxe, J. also concurs in a separate

memorandum as follows:
SAXE, J. (concurring)

I find it necessary to join the majority in a separate
concurring opinion, in order to clarify that the case law,
holding zhat a custodial parent’s “interference with the
relationship between a child and the noncustodial parent [is]

. . . ‘an act so inconsistent with the best interests of the
children as to, per se, raise a strong probability that the
[offernding party] is unfit to act as a custodial parent’” (Young
v Young, 212 AD2d 114, 122 [1995], quoting Daghir v Daghixr, 82
AD2d 191, 1%4 [1981], affd 56 Ny¥2d 938 [1982]), does not justify
applying a per se rule requiring a change of custody, or even a
rebuttable presumption that custody should bs changed. Rather,
such a finding congtitutes one fact, albeit an important one, in
determining the best interests of the children. The present case
illustrates how a failure to adequately consider all the

pertinent information may result in a change of custody that,.
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despite the custodial parent’s misconduct, i3 not in the best
interests of the children.

This case concerns twin girls born out of wedlock, who were
raised and cared for solely by their mother from their birth teo
the time of the trial, when they were four years old.
Petitioner, the girls’ biological father, is a married man with
grown children. When the father began this extramarital affair
with the mother in 1998, he was a 48-year-old succegsful and
wealthy executive, and the mother was a 32-y=2ar-old model and
actress. After the twins were korn on September 8, 19%53, the
father raised no gquestion as to the mother's abllities as a
custodial parent; indeed, notwithstanding criticisms he made
about her during trial, the fathexr apparently had no compunction
about leaving the children in her sole care during their first
three years, while the parties’ affair was ongoing, and his own
participation in their care was limited to his vigits.

Although the father’s wife initially threatened divorce upon
learning of this affair, the Zather and his wife ultimately
decided to remain married. The parties’ affair ended in
September 2002, and thereafter their legal battles began. The
father filed for an order of filiation, which the mothexr
contested, despite a DNA test performed at the infants’ birth.
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After the new DNA test once again confirmed the father as the
twins’ father, he commenced a visitation proceeding. The mother
countered by requesting that he be awarded only supervised
vigitation, becausgse she claimed that he had acted in a sexually
inappropriate and reckless manner with the children since they
were infants. Even with the supervision of visitation, however,
the mother began to make claims of misconduct and gexual abuse,
alleging incidents that took place while the court-appointed
supervisor was not present. In July 2003, the mother moved to
suspend all visitation hetween the father and the twins, and the
father then amended hie visitation petitiom to one seeking
custody .

After. trial, custody of the ﬁwins was transferred to the
non-custodial father primarily based upon the Family Court's
conclusicn that the mother, having elicited false abuse
allegations against the father, was incapable of facilitating a
positive relationship between the children and their father. I
consider this award to serve more as a punishment to the wmother
for her misconduct than as an appropriate custedy award in the
children’s best interests.

Like my colleagues, I accept the finding that the mother
coached the girls to make false allegations of sexual abuse, but
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I do so with some hesitation. The aspect of the finding that I
find troubling is that it fails to sufficiently take into account
the mother’s state of mind, and the possibility that she could
have sincérely, even if irrationally, believed that the father
constituted a danger to the children, based upon a real, although
glim, foundation.

In any event, however, even if the mother purposefully
coached the girls to lie with the purpose of interfering with
their relationghip with their father, it would still be
appropriate and necessary to consider other relevant and
important facts and circumstanées, An award of custody,

especially when it is a removal of custedy from a parent with

whom the children are closely bonded, should not result from one

digerete fact, but requires a weighing of all relevant factors
and a determination that the new award will be in the children’s
best interests. |

Despite the existence of case law geemingly supporting a
custody award based solely on such a finding (see e.g. Matter of
Karen B. v Clyde M., 151 Misc 24 794 [1991], affd sub nom. Matter
of Karen PP. v Clyde QQ., 197 AD2d 753 [1993]), it is always
necessary to consider the totality of the circumstances when
determining custody. Even when this Court observed that a
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parent’s deliberately frustrating and interfering with the other
parent’s visitation rights and making false allegations of sexual
misconduct “was inconsistent with the best interests of the

child” (see David K. v Iris K., 276 AD2d 421, 422 [2000]), the

change of custody there was, properly, based upon the overall

finding that “the child’s emotional well-being was contingent
upon custody being placed with plaintiff” (id.; see also Matter
of Juliet M., __ AD3d _ , 2005 NY App Div LEXIS 2497 [March 15,
2005]). The court must always conaider all the relevant Lacts
and arrive at the custody determination that is in the best
interests of the children.

The foregoing is not intended to imply that coaching a child
to.make assertiong of abuge against the other parent is
excugable, or less than abhorrent. However, such misconduct may
or wmay not harm the child cr interfere with the child’'s
relationship with the other parent. Although Justice Friedman
asserts that “it is psychologically abusive for a parent to plant
in the mind of a three- or four-year-old the false notion that
the other parent is sexually abusing the child” as if this is an
absolute fact, the question of the effect of such coaching on a
child must be decided in each case. Moreover, the cilrcumgtances
of the other parent must be taken into account as well; that

40

JFoO%d 1S50dA40AMEN PELILLSTTET Zripl SB@Z/6Z/Pd



parent may be substantially jncapable of ensuring that the best
interests of the child are being met.

My point i=s that a custody determination, especially one
made after one of the parents has had de facto custody for years
and is strongly bonded with the children, must, in addition to
considering recent events of misconduct by the custodial parent,
consider all other relevant facts and circumstances. Among other
critical considerations relevant here are: (1) whether thisg was
a pattern of malicious conduct that would be expected to continue
for the foreseeable future, as copposed to a treatable, short-
lived consequence of a bitter breakup, and (2) whether the
household into which the father would be moving the children was
one which would promote their best interests and well-being.

As both of my colleagues have noted, the father is a
businesegman who, throughout his career, has traveled frequently,
and counsel’s assurances that he intended to become a full-time
parent lacks credibility. if the father remains active in his
business, the children would be left to be raised by the father's
wife, whose potentially complex emotiong toward the mother and
the children were not satisfactorily explored at trial.

given that the children have developed a =olid relationship
with their father while in their mother’'s custody, that no
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further false sex abuse claims have been made gince July 2003,
that in all other respects the mother's parenting abilities have
been appropriate, and that some question may be raiged about the
propriety of having these girls raised‘by their stepmother
without assurances that feelings of resentment would not cloud
her views toward them, it becomes apparent that the award of
custody to the father would amount to little more than a punitive
measure, rather than a determination reflective of a proper
weighing of all factors relevant to ascertaining the children‘s
best interest. I therefore jein with my colleagges in concluding
that custody must be restored te the mother.

In these circumstances, in order to protect the best
interests of the children, an. approach to resclution of the
dispute other than removing the girls from their mother’s custody
ghould have been explored. And, in general, given the ILrequency
with which accusaticns of sexual abuge crop up in the custody
context, it is appropriate to consider the circumgtances
surrounding such an unsubstantiated claim, and to focus on what
gshould follow. Sbme unsubstantiated claims may crop up out of
malice; others, out of distrust stemming from the fofmer couple’s
mistreatment of one another, or from suspicions harbored for
years based on observations or comments made years earlier. Some
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parents, soon after an acrimonious preakup, give free rein to
their resentment arnd bitterness, and attempt to “win” by somehow
completely removing their former partner from their, and their
children‘s, lives. When the focus is on protecting the
children’s best interegts by assuring that both parents can
maintain a healthy, positive relationeghip with the children, it
becomes apparent that after rejecting a claim of sexual abuse,
the next step must be to consider whether the accusing parent can
become reconciled to the children’s relationship with the cother
parent. The answer to that question will be critical to the
larger determination of cuatody.

It wag therefore incumbent upon the trial court in these
circumstances tce do more than simply award custody to the father
on the theory that the mother scught to alienate the child from
the father. For the sake of the children’s emotional health, the
court had an obligation to at least explore whether appropriate

therapeutic assistance could guccezasfully eliminate any concern
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that the custodial parent would take any further actions ctending
te alienate or separate the children from thelr other parent.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT .

ENTERED: MARCH 31, 2005

CLERX
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